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Director, contreolti holder and employee; can it really be so?

'

-

My advice to a director holding a controlling interest in a company going into a formal insolvency process and wanting
to claim from the Redundancy Payments Office has always been that it's “worth a punt” but will probably be thrown
out on the grounds that he is not an employee! | would now be wrong!

The Court of Appeal has recently considered two cases (BERR v Neufeld & Howe) and decided a controlling shareholder and
director can indeed be an employee for the purposes of the Employment Rights Act 1996 (the “Act”).

. Mr Neufeld held 90% of the shares of A&N Communications In Print Ltd, was managing director (as one of three direc-
tors) and was employed in sales. He also gave personal guarantees supporting finance for machinery and loaned the
company £20,000. In October 2005 the company went into Creditors’ Voluntary Liquidation and he claimed for
redundancy, notice and holiday pay.

. Mr Howe held 100% of the shares of Track Music Records Ltd and was the sole director. He received a salary under
PAYE, loaned the company £50,000 and gave a guarantee to the landlord. He claimed for statutory redundancy
payments.

. Both were established as employees by the Employment Appeal Tribunal but The Secretary of State for Trade and Indus-
try appealed.

The Court rejected the view that an individual could not be an employee if they were also a controlling shareholder and held
that facts of the guarantees and loans were irrelevant. It held that whether there is “employment” is a matter of fact and gave
guidance relating to the formation and conduct under the contract:

. Type of work done under the employment contract;
. Whether the work was done in accordance with the contract;
. How payment had been made.

The Court also recognised the need to consider whether the contract might be a sham or was, in fact, genuine but, in its
decision it dismissed the appeal of The Secretary of State for Trade and Industry and held that both were employees.

Comment

Given the fact that many tribunal claims by directors are stayed pending this decision, that there were over 12,000 claims by
directors in 2008 and that there may well be an increase in 2009 this is a very important decision. It seems likely that the deci-
sion in any individual case will turn on the nature of the contract of employment and may well have greater implications since
employees have rights beyond claims on the National Insurance Fund.
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